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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 74-1258 


NATURAL RESOURCES DEFENSE COUNCIL, INC., 
Petitioner , 
v. 

ENVIRONMENTAL PROTECTION AGENCY, 
Respondent ? 

CELANESE CORPORATION, ET AL., 
Intervenors. 



REPLY BRIEF FOR INTERVENORS 


ihrough a series of relatively recent pronouncements, 
including its brief in this case, EPA has added a note of mystery 
into the interpretation of the Federal Water Pollution Control Act 
( 'the Act"). Like a magician, EPA has attempted to create the 
illusion that a section of the Act does not exist. The section is 
Section 304, 33 U.S.C. §1314, a key component of the Act. The 
implementation, or lack thereof, of Section 304(b) constitutes the 
heart of this action. 

Section 304(b) requires EPA to promulgate within one year 
of enactment of the 1972 Amendments to the Act regulations con¬ 
stituting effluent "guidelines". These regulations are to identify 
the pollution reduction attainable through two levels of technology 



(one for implementation by July 1, 1977 and the other to be attained 
by July 1, 1983) and to specify the factors which permit-granting 
authorities (whether EPA or State agencies) must take into account 
in applying that technology to individual point sources. Yet, in the 
view of both Respondent EPA and Petitioner Natural Resources Defense 
Council (NRDC) , Section 304 of the Act is so inconsequential that it 
is mentioned in their briefs only in the context of explaining away 
its provisions. It has been left to the Intervenor chemical companies 
and to the amici curiae to shed any light on Section 304. 

This action ostensibly was brought to review only a single 
clause repeated verbatim in nine separate but related regulations of 
the EPA. The nine regulations each pertain to a different industry 
"category" and arguably constitute "guidelines for effluent limita¬ 
tions" on the water discharges from plants in the given categories, 
under Section 304(b) of the Act, 33 U.S.C. §1314 (b). EPA inserted 
the clause in each of the nine final regulations after the regulations 
had been published for comment in proposed form. The attack on the 
clause raises a set of interdependent issues respecting the 
entire legal status and fundamental authority for the regulations them¬ 
selves. Since EPA has or will publish similar regulations for all 
major segments of American industry, it is not surprising that this 
action has assumed "test case" proportions. 

The issues posed in this action are so basic to the inter¬ 
pretation of the Federal Water Pollution Control Act that, once they 
are authoritatively resolved, they are unlikely to recur in a judicial 




context. Numerous actions are pending in Federal courts throughout 
the nation which raise these issues. The intervening chemical com¬ 
panies regret only that this particular action was framed so narrowly 
by Petitioner that it raises these basic issues in the abstract, with¬ 
out any particular reference to the substantive aspects and implementa¬ 
tion of the guideline regulations, for the Court might find that these 
other aspects of the regulations would put the legal issues in better 
perspective. 

The commonly-present clause provides that if an industrial 
plant subject to the guidelines can prove that its circumstances are 
"fundamentally different" from the factors EPA used in drawing up the 
guidelines, EPA will "establish for the discharge effluent limitations 
in the NPDES permit" which vary from the values present in the guide¬ 
lines. (E.q., 40 C.F.R. §412.12 (Feedlots Category), added by 39 Fed. 
Reg. 5703, 5707 (February 4, 1974).) All dischargers in the nation 
must obtain a permit for their discharge under the "National Pollutant 
Discharge Elimination System" ("NPDES") established by Section 402 of 
the Act, 33 U.S.C. §1342. Conditions in the NPDES permit for an 
industrial plant or other discharge contain the actual limitations 
applicable to a discharge. 

This litigation boils down to whether EPA's regulations 

relating to effluents from the various industry categories are 

VS 

objective "guidelines" to be used as the basN for individual plant 
permits or whether they are "limitations" which must be mechanically 
inserted into a permit for a plant. The issue of the jurisdiction 


of this Court to hear this action is intertwined with the merits. 

Petitioner NRDC contends that the Act requires EPA to estab¬ 
lish and prescribe by regulation directly under Section 301 "nation¬ 
wide, uniform effluent limitations" which must be inflexibly and 
mechanically applied to all point sources within each industrial 
category and class. (Pec. Br., at 35-39.) Even though Section 304 
explicitly commands EPA to issue regulations in contrast to Section 
301 which says nothing about regulations but rather calls for certain 
objectives to be "achieved", NRDC says that "it is under §301 that 
the rule or standard will be supplied" and that "information developed 
under §304 will perform the lesser duty of facilitating the adminis¬ 
tration of the system". (Pet. Br., at 27.) NRDC implies that the 
EPA regulations, as limitations under Section 301, subsume in part 
the Section 304 guidelines and that the "Development Documents" which 
EPA provided for each of the major categories (which are not part of 
the regulations) "are a part of the rulemaking and constitute the 
main portion of the §304 (b) effluent limitation guidelines". (Pet. 

Br., at 42.) NRDC attacks the flexibility provision as an unauthorized 
deviation from Section 301 on the ground that limitations set in 
regulations must be uniform. 

Respondent EPA asserts that its regulations are somehow both 
Section 301 effluent limitations and Section 304 effluent guidelines. 
(Resp. Br., at 22.) However, EPA assigns legal purpose and effect to 
the regulations only insofar as they are Section 301 effluent limita¬ 
tions. EPA does not provide an explanation of which parts of the 



regulations are to be guidelines nor does it ascribe any function to 
guidelines beyond saying that "304(b) guidelines are merely defini¬ 
tional of the statutory norms for Section 301(b) effluent limitations" 
(Resp. Br., at 22) but without saying what is defined. EPA does not 
seek to support its limited flexibility provision by reliance on Sec¬ 
tion 304; rather, it urges that as an administrative agency it has a 
general authorization to allow a "safety valve" for plant situations 
that would be inequitably dealt with by otherwise inflexible limita¬ 
tion regulations. (Resp. Br., at 43-45.) 

Intervenors (Celanese Corporation and nine other chemical 
companies) take the view that Congress has commanded EPA to issue 
guideline regulations of a specified content under Section 304 and 
that EPA must be held to that mandate. The EPA regulations cannot 
be effluent limitations under Section 301 because the Act does not 
authorize EPA to issue such regulations and their issuance would con¬ 
travene the statutory scheme. As Intervenors read Section 304(b), it 
requires EPA to issue "guideline" regulations which (1) identify 
numerically a range of effluent reduction values which existing plants 
can attain using the appropriate technology, and (2) specify in detail 
objective criteria based on factors identified in Section 304(b), 
which bear on and must be taken into account in applying the appro¬ 
priate technology to individual plants. The guideline regulations 


V nion Carbide Corporation, Monsanto Company, American Cyanamid 
Company, FMC Corporation, Olin Corporation, The Dow Chemical 
Company, E. I. DuPont de Nemours & Company, Allied Chemical 
Corporation, and Hercules Incorporated. 


are to be used by permit grantor (EPA or the State) to set effluent 
limitations for individual discharges as conditions of permits. The 
range of numerical values in the guideline regulations serve as the 
bounds on the permit grantor's discretion, and his selection of a 
limitation is to be made considering the factors specified in the 
regulations. Intervener chemical companies in this context view EPA's 
special flexibility clause as redundant and unnecessarily restrictive. 

The jurisdictional views of the parties stem from their 
position on the merits. Section 509 of the Act contains a special 
provision for review in the Courts of Appeals of specified actions 

ft 

of the Administrator of EPA. As NRDC says: "Section 509 does not 
provide for review by the Courts of Appeals for §304 effluent limita¬ 
tions guidelines. If that is all EPA did or can do, then this Court 
does not have jurisdiction over this petition". (Pet. Br., at 19.) 
NRDC, of course, argues that the EPA regulations are limitations under 
Section 301, that Section 509(b) (1) (E) of the Act permits this Court 
to review EPA's actions in approving or promulgating limitations, 
and, therefore, that this Court has jurisdiction over this action. 

EPA similarly claims that it has promulgated Section 301 limitations 
and that the Court has jurisdiction, but adds that since the regula¬ 
tions are also Section 304 guidelines this Court should find an 
"ancillary" jurisdiction over, and decide the issues posed respecting 
the regulations in their guise as "guidelines". (Resp. Br., at 23.) 
The chemical companies challenge jurisdiction on the grounds that 
under the Act EPA had to issue guideline regulations, not limitations. 







and Congress simply did not provide for review of the guideline regu¬ 
lations in the courts of appeals. 


Each of the three amici agree with the chemical company inter- 
venors that EPA has no authority to promulgate limitation regulations 
under Section 301. Each also concludes that the flexibility provision 
is redundant and unduly limiting if the regulations are guidelines, 
but point out that it is essential if the regulations are in fact 
limitations. The amici emphasize that the jurisdictional questions 
should be resolved independently of the merits. 

EPA has supplemented its argument by asserting that "a sub¬ 
stantial adverse impact upon the effectiveness of the 1972 Amendments" 
to the Act would occur if this Court accepted Intervenors' arguments. 

(Resp. Br., at 37.) EPA does not, however, offer any explanation of 

1 / 

just how that would happen. NRDC makes much the same claim, but 
it at least offers a reason for it. NRDC fears that unless EPA sets 
inflexible and absolute limitations by regulation, "the responsibility 
of standard setting for existing discharges will ship [sic] inevitably 
from the Administrator to the states". (Pet. Br., at 43.) NRDC 
evidently as a policy matter believes that Federally-approved State 
permit programs, operating subject to presumptively-applicable guide¬ 
lines regulations and to a permit-by-permit Federal EPA veto, would 


1/ EPA's brief does contain considerable rhetoric: "Every polluter 
would like to delay the effective date of pollution standards 
and limitations" (Resp. Br., at 26); "Any industry regulated by 
a Federal agency would appreciate the opportunity to emasculate 
the agency by undermining its regulatory powers" (Resp. Br., at 
27); and Intervenors' construction of the Act is an "incredible 
distortion" of the Act's provisions (Resp. Br., at 26). 







not be effective. 


But, Congress sets policy, not NRDC. Contrary to NRDC's and 
EPA's claims. Congress has specifically set out in the Act a system 
..or attaining technological pollution reduction objectives. Congress 
old not leave to "implication" any of the major steps it wanted EPA 
to pursue in reaching the Act's objectives. It certainly did not 
leave to implication the chief regulatory authority affecting all 
existing discharges of waste water effluents in the United States. 

By arguments in this Court and in other Courts, EPA is seeking to 
rewrite the Act. 

Part of the difficulty with EPA's (and NRDC's) approach is 
that its legislative redi -fting effort introduces adverse collateral con 
sequences apart from the main issue of the role the regulations are to 
play in permit proceedings. As an example of the distortions produced 
,f EPAs regulations are limitations under Section 301, anyone who 
wishes to contest or challenge a portion of the regulations, even in¬ 
sofar as they pertain to measures to be implemented in 1983, nine 
years from now, must have challenged the regulations in the Courts of 
Appeals within 90 days of their issuance. After the 90-day period had 
elapsed, "limitation" regulations could not thereafter be challenged, 
questioned, or otherwise subjected to judicial review. (§509(b)(2), 

33 U.S.C. §1369(b)(2).) Otherwise, the regulations, if they be 

. . 1 / 

limitations, would be final. Furthermore, a violator of such 


1/ A very limited exception would be provided by the last sentence 
of Section 509(b) (1), which allows later review of regulations 
covered by that section "only if such application [for review] 
is based solely on grounds which arose after such ninetieth day". 


8 



"limitation" regulations would be subject to substantial criminal and 


civil penalties under Section 309. See Pet. Br., at 23-24. On the 
other hand, if limitations were set with precision in conditions 
found in permits issued to individual dischargers, as Intervenors and 
the amici contend, there is a more defensible basis for imposing 
criminal sanctions in appropriate cases. 

In its brief, EPA did not offer any detailed analysis of the 
Act to support its position. It did not offer a construction of the 
various provisions of the Act which would give each provision a place 
in a harmonious, complete statutory scheme, it mocked the efforts of 
the intervening chemical companies to give effect to all of the Act's 
provisions as being an "incredible distortion". (Resp. Br., at 26.)^ 
To achieve its ends, it relied on generalizations, i.e. , chiefly on 
the Act's general rulemaking grant of authority (§501 (a)), and on a 
rewrite of the legislative history. 

But the issue is not whether EPA has rulemaking authority. 
Rather, the issue is how EPA is to exercise the authority congress 
has given it. By making only the most general arguments, EPA has 
made it difficult for this Court to parse the detailed and inter¬ 
locking provisions of the Act, give effect to them all, and arrive 

at a satisfactory resolution of the issues in this case. This court 
must accept the challenge thrust before it. 


V NkDC at least v me to grips with many of the issues of 

statutory construction in the case. (Pet. Br., at 19-31.) 
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I. EPA'S INTERPRETATION OF SECTION 301 
REQUIRES THE COURT TO READ SECTION 
_ 304(b) OUT OF THE ACT _ 

EPA ignored Section 304(b) in stating its view of its obli¬ 
gations under the Act: "Respondent [EPA] recognizes that the Act 
calls for the Environmental Protection Agency to promulgate national 
regulations that will identify effluent limits for categories of 
point sources which can then be applied to individual discharges 
through permits issued pursuant to Section 402 of the Act". (Resp. 
Br., at 38.) (If EPA would have used the word "guidelines" rather 
than "limits" in its statement, it would have stated its obligation 
correctly.) All EPA says about Section 304(b) is that the "304(b) 
guidelines are merely definitional of the statutory norms for Sec¬ 
tion 301(b) effluent limitations". ( id. , at 22.) 

Despite the fact that EPA now embraces Section 301 so 
thoroughly, the embrace is not without its awkward aspects, even 
for EPA. On one hand, EPA argues that by "implication . . . effluent 
limitations must be established so that a norm would exist which 

> 

could be achieved". (Resp. Br., at 29.) On the other hand, EPA 
says Congress has imposed upon it "an almost overwhelming adminis¬ 
trative burden" by directing it 

to identify and classify American industry 
in all its diversity giving due consideration 
to the extensive variables among the plants 
which necessarily affect the type and amount 
of pollutants discharged, as well as the 
capability to control such discharges ( e.g. , 
process employed, age and location of plant, 
product produced)." (Resp. Br., at 38.) 

Because of the comDlexity of its task, especially for existing 


10 





plants, EPA argues that it must be able to adopt the ve-iability 
clause as an escape hatch or "safety valve". (Resp. Br., at 44.) 

EPA should stop creating problems for itself, which it then 
seeks to solve by arcane procedures such as the variability provision. 
So much of this case has been taken up with extensive claims and 
argument respecting section 301 that it might be helpful to focus 
only on Section 304(b) for a moment. After all, it is section 304(b), 
not 301, which contains a congressional command to EPA to promulgate 
regulations within one year of the enactment of the 1972 Amendments. 
Section 301(b) simply requires achievement of objectives and standards 
contained in regulations promulgated under other sections of the Act. 
It contains no direction that rulemaking authority be exercised. It 
does not even authorize the exercise of rulemaking power, in Section 
304(b) congress provided for "guideline" regulations which carry an 
important normative aspect, and yet are flexible. 


For both the 1977 and the 1983 levels of technology. Section 
304(b) commands EPA to "(A) identify '. . . the degree of effluent 
reduction attainable ... for classes and categories" and to «(B) 
specify factors to be taken into account in determining the control 


measures and practices applicable to point sources 
categories or classes". (§304(b)(1).) 


within such 


y EP* ’ P V UrP “ S1 " 9ly in li9ht ° f the regulations it has published 
“i" b »at "These Section 304 (b) guidelines must 

ifon 5^ ‘he characteristics of pollutants and the amount of reduc- 
tion attainable through application of the Section 301 tests The 

^? el Tf. mUSt * l8 ° s P ecif y the factors considered in establishing 

! 10nSM * . (Re8P * Br " at 20 -> This statement very 
nearly amounts to a tacit confession of error. 
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tl 


Congress contemplated that ordinarily EPA would use a 

1 / 

range of values for a subcategory in the guidelines. This range 
of numerical values would serve as the outer bounds of any permit 
issued to any plant within a subcategory, except possibly for a very 
unusual facility. In permit proceedings, one number from the range 
would be chosen for a particular plant, based on an evaluation of the 
second part of the guideline regulations, i.e. , the factors bearing 
on the applicability of the technology to that plant. As Section 
304(b) (1) (B) flatly states, these factors are "to be taken into 
account in determining the control measures and practices to be 
applicab le to point sources (other than publicly owned treatment 
works) within such categories or classes" . (Emphasis added.) 

Somewhere «.long the line EPA dropped any pretense that its 
regulations would meet the requirements of Section 304(b). it invari¬ 
ably chose a single numerical value rather than a range to identify 
the pollution reduction attainable, it decided not to do anything 
at all to meet its obligation to specify, elaborate, or clarify the 
factors to be taken into account in applying the technology-derived 
numbers to individual plants. 

Moreover, after the guideline regulations are initially pub¬ 
lished, Section 304(b) requires that EPA shall review them annually 
and to "revise, if appropriate, such regulations" if the annual review 


1/ Perhaps in a product or process of unusual lack of variability, 
a single number would be appropriate. 
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shows a need for revisions. How can EPA possibly review the guide¬ 
line regulations annually if it cannot even point to something which 
can be identified as a guideline regulation? 

EPA's brief deals with none of these omissions. It seems 
to have adopted tne view that the best defense against the contentions 
of the intervening chemical companies is a simple one: it should 
"stonewall" it or ignore its transgressions altogether. 

EPA and NRDC would have this Court believe that Section 304 
has slipped into obscurity because the truly important prescriptive 
or normative action is being taken under an implied authority found 
in Section 301. But oddly enough, in another Court of Appeals both 
EPA and NRDC are taking the inconsistent position that EPA is promul¬ 
gating guideline regulations, and have said nothing at all about 
regulations establishing limitations. 

•In Natural Resources Defense Council, Inc, v. Train , No. 74- 

1433 (D.C. Cir.), EPA has taken an appeal from an order of the District 

1 / 

Court prescribing a schedule by which EPA must issue guideline regu¬ 
lations to come into belated compliance with Section 304(b)'s require¬ 
ment that such regulations be promulgated within one year of enactment 
of the 1972 Amendments. In its opening brief as appellant in tht“ 
case, EPA described the action as follows: 


1/ This order is reported as Natural Re sources Dofent s Council, Inc 
v. Train , 6 E.R.C. 1033 (D.D.C. 1973). - 1 


r* 
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"On August 14, 1973, the Natural Resources 
Defense Council, Inc. (hereafter NRDC), filed 
this action against the Administrator of 
the Environmental Protection Agency and 
the Environmental Protection Agency (here¬ 
after referred to collectively as the 
Administrator) seeking a declaratory 
judgment that Section 304(b) (1) (A) of 
the Federal Water Pollution Control Act 
Amendments of 1972 (hereafter FWPCA) 
created a ministerial, non-discretionary 
duty in the Administrator to publish 
effluent limitation guidelines for all 
classes and categories of point sources 
covering all point source discharges of 
pollutants by October 18, 1973. NRDC 
also sought an order—essentially a 
mandatory injunction—directing the 
Administrator to publish as expeditiously 
as possible and according to a schedule 
approved by the district court, effluent 
limitation guidelines under Section 304 
(b) (1) (A) covering all point source dis¬ 
charges, with the last guideline to be 
published no later than April 1, 1974 
(App. 28-29, Complaint, pp. 2-3)." 

(Appellant's Brief in No. 74-1433, D.C. 

Cir., at 3-4) (emphasis added).) 

In NRDC's brief as appellee in the case, it described its 

purposes in bringing the action as seeking prompt promulgation of 

the guidelines such that they could be applied in permit proceedings 

"These Section 304 (b) (1) (A) guideline s 
must be promulgated within one year ox 
enactment of the Act—by October 18, 

1973—in order to provide time to apply 
these guidelines to all point sources 
through the permits which must be issued 
by December 31, 1974, by the Administrator 
or by states. In either case, the permits 
must comply with the same uniform national 






35/ 

effluent limitation standards. 

"Thus, the effluent limitations guidelines 
established under Section 304(b) are critical 
to achievement of the Act's entire pollution 
abatement scheme for point sources." 


"35/ £ee Section 402(d) (2), 33 U.S.C. §1342 (d) (2) ; 
L e <3. Hist. 176 ('Should the Administrator find that 
a permit is proposed which does not conform to 
the guidelines issued under Section 304 and other 
requirements of the Act, he shall notify the State 
of his determination, and the permit cannot issue 
until the Administrator determines that the neces¬ 
sary changes have been made to assure compliance 
with such guidelines and requirements.' (Itali- 
cization in original))." (Appellee's Brief in 
No. 74-1433, D.C. Cir., at 13) (emphasis added 
to quoted text but not footnote) .) 

that case, EPA also said that it knew it was under a 

duty to issue guideline regulations and that it was complying: 

"The Administrator now recognizes that he 
was and is under a clear duty to issue 
effluent limitation guidelines covering at 
least those 27 general categories of point 
sources set forth in Section 306(b) (1) (A) 
of the Federal Water Pollution Control Act 
Amendments of 1972 (FWPCA), and does not 
dispute the propriety of the district court's 
order that he issue such effluent limitation 
guidelines . The Administrator is proceeding 
as quickly as humanly possible to is ue such 
guidelines . To date, the Administrator has 
promulgated effluent guidelines covering, in 
whvDle or in part, 23 of the 27 specified cate¬ 
gories. The remaining four categories—seafood, 
iron and steel manufacturing, textile manu¬ 
facturing, and steam electric power plants— 
should have effluent limitation guide lines . 
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covering these categories in whole or in part, 
by no later than August 30, 1974. Effluent 
limitation guidelines covering the remaining 
portions of these categories will be promul¬ 
gated as soon as scientifically, technically, 
and humanly possible. Promulgation of guide¬ 
lines based on less than adequate technical 
and scientific bases serve no one's purpose 
other than those who wish to delay and frustrate 
the congressionally established goals by re¬ 
peated judicial challenges to the validity of 
the guidelines. " (Appellant’s Brief in No. 

74—1433, D.C. Cir., at 12—13) (emphasis added).) 

From the perspective of the intervening chemical companies, 
however, it appears that both EPA and NRDC are tel line; the D. C. 
Circuit that EPA is required to issue guideline regulations under 
Section 304 (b) such that EPA can use those guideline regulations to 
fix limitations in permits, whereas here both EPA and NRDC have con¬ 
veniently forgotten about Section 304 in favor of bootstrapping their 
way into discovering an implied authority in Section 301 to set 
inflexible limitations by regulation. 
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II. EPA HAS NO AUTHORITY UNDER SECTION 
301 TO PROMULGATE EFFLUENT LIMITA- 
_ TIONS BY REGULATIONS _ 

Section 301 contains no express provisions authorizing or 
directing EPA to promulgate effluent limitations by regulations. 

Section 301 does, however, have express provisions on regulations to 
be issued under other sections. Subsections 301(b)(1)(A) and 301(b)(2) 

(A) make several references to "regulations issued by the Administrator 
pursuant to Section 304(b)(2) of this Act". This is particularly 
significant since the Congress in the other major sections of the Act 
expressly provided for regulations (see e.g.. Sections 302 (water quality), 
306 (new source standards), 307 (toxic and pretreatment effluent stand¬ 
ards)). In a statute as complex and detailed as the FWPCA w:\th as many 
provisions foe regulations, it would be strange indeed if Congress were 
to leave such an important regulatory authority as Section 301 to 
implication. 

EPA says the intervening chemical companies have not cited 
enough legislative history to support our contention that there is no 
room in the statutory scheme for EPA to set effluent limitations by 
regulation: 

"The silence of the Chemical Industry on the 
legislative history of the Act is understand¬ 
able. Not one word of it, if read in context 
supports their preposterous contention." (Resp. 

Br., at 27). 

NRDC did not believe our opening brief was so silent. (Pet. 

Br., at 26.) We agree with EPA, however, that we certainly should have 
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included one further reference. NRDC's brief in the case in the D.C. 
Circuit helpfully points out something we had not called to the Court's 


attention. It refers to a passage from Senator Muskie's summary of the 

1 / 

Conference Committee's deliberations which clearly, and even emphatically, 

demonstrates that the permit-issuing authority, whether a State or EPA, 

is to apply Section 304 guideline regulations in permit proceedings, not 

regulations establishing limitations under Section 301: 

"NATIONAL POLLUTANT DISCHARGE ELIMINATION 
SYSTEM [SECTION 402] 

"The Conference agreement provides that the Admin¬ 
istrator may review any permit issued pursuant to 
this Act as to its consistency with the guidelines 
and requirements of the Act. Should the Adminis¬ 
trator find that a permit is proposed which does not 
conform to the guidelines issued under section 304 
and other requirements of the Act, he shall notify 
the State of his determination, and the permit 
cannot issue until the Administrator determines that 
the necessary changes have been made to assure 


1/ In Senate debate, when introducing this summary. Senator Muskie said: 

"Mr. President, I have prepared and wish to include in the record 
as part of my remarks a discussion of each of the significant 
provisions of the bill. I do this because the complexities of 
the individual provisions are such that the legislative history 
will be important to those charged with the responsibility for 
administering the program. At the same time, however, I would 
like to call attention to the fact that we have tried in this 
legislation not to leave the final evaluation of the bill to 
legislative history, but instead to write into law as clearly 
as possible the intent of Congress ." (118 Cong. Rec. S. 16870 
(daily ed. October 4, 1972), Leg. Hist. , at 163-64 (emphasis 
added).) 

The Senate Committee on Public Works has published a legislative 
history of the Act. Senate Committee on Public Works, A Legislative 
History of the Water Pollution Control Act Amendments of 1972 . 93d 
Cong., 1st Sess. (Committee Print). Citations to this compilation 
in this brief will be: " Leg . Hist . _." 






compliance with such guidelines and requirements." 

(118 Cong. Rec. S. 16875 (daily ed. October 4, 1972), 

Leg . Hist . 176 (emphasis in original).) 

In its opening brief in this action, the NRDC said that 

"[s]ome of the legislative history is unhelpful on this precise point." 

(Pet. Br., at 35.) They were correct, but for reasons other than the 
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ones they stated. 

In contrast, EPA's interpretation is so far removed from the 

statute that it attempts in its brief to rewrite the legislative history 

to fit the new interpretation. Thus, EPA's brief (p. 29) makes the 

following quotation from the Senate Report: 

"The program proposed by this Section [301] 
will be implemented through permits issued 
in Section 402. The Administrator will have 
the capability and mandate [ by promulgating 
effluent limitations ] to press technology and 
economicp to achieve those levels of effluent 
reduction which he believes to be practicable 
in the first instance and attainable in the 
second." (S. Rep. No. 92-414, 92d Cong., 

1st Sess. 42 (1971), Leg. Hist. 1460.) 


1/ In addition to the legislative history cited supra and the materials 
previously relied upon by Intervenors and the amici , helpful guidance 
is found in the Congressional debate and disposition of amendments 
respecting the scope of EPA's oversight, review, and veto authority 
over State programs and State-issued permits. 

For example, in the House, Congressman Podell offered an amendment 
which would have eliminated State discretion in issuing permits. 

The amendment was defeated. 118 Cong. Rec. H. 2634-35 (daily ed. 

March 28, 1972), Leg . Hist . 574-576. -Congressman Podell had 
supported his amendment by complaining that "there are no (Federal) 
standards but merely guidelines and there is a substantial difference." 
(Id., at H. 2635, Leg. Hist. 576 (emphasis added).) See also 
Brief Amici of Allegheny Power System, et al., at 27. 
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The underlined words in brackets were added to the quotation by the 
Government without any explanation or justification. Indeed, these 
added words are so extraneous that the Government does not even pretend 
that it is inserting a reference for the Court's convenience. This 
doctored quotation, the Government says, "implies" that EPA must 
establish effluent limitations under Section 301. The inconsistency 
of this doctoring of the legislative history with the remaining legis¬ 
lative history is shown by the colloquy between Senator Muskie (a 
principal supporter and author of the bill) and Senator Mathias: 

"Mr. Mathias. Does Section 301(b)(2)(A) 
on page 76 contemplate that a State or the 
Administrator, if appropriate, might be able 
to set the 1981 effluent limitations almost 
on an individual point source by point source 
basis?" 

"Mr. Muskie. Section 301(b)(2)(A), as well 
as Section 301(b)(1) anticipates individual 
application of controls on point sources 
through the procedures under the permit pro ¬ 
gram established under Section 402 . 

"Mr. Muskie. . . . The information under Section 
304(b) is to be applied in setting effluent 
limitations ." (117 Cong. Rec. S. 17454 (daily ed. 

Nov. 2, 1971), Leg . Hist . 1391 (emphasis added).)!/ 

EPA's brief at pages 26-36 quotes extensively from 
the legislative history but can point to no part of the history 
explicitly adopting its view of the Act. While EPA's brief asserts the 
legislative history is clear, the argument must depend on "clear 


1/ The omitted part of the quotation dealt with a question by 

Senator Mathias on Section 304(a)(1) relating to water quality. 








implication" (Reap. Br., at 29), "imply" (id.), "can only be seen" (id., 
at 31), and "implicit interpretation" (id., at 33). The absence 
of an> straightforward reference to regulations under 301 confirms 
that Congress never contemplated such regulations. 

In fact, the Committee Report on the House amendments to 
S. 2770, the bill that became law, characterized Section 304(b) as 
requiring "the Administrator ... to publish . . . regulations for 
the establishment of effluent limitations", not regulations establishing 
effluent, limitations. (H. Rep. No. 92-911, 92d Cong., 2d Sess., at 
107 (1972), Leg . Hist. 794 (emphasis added).) The Conference Report 
reiterated the Administrator's role under Section 304(b) as one of 
promulgating " regulations providing guidelines for effluent limitations ", 
not regulations providing or establishing effluent limitations. (S. Rep. 
No. 92-1236, 92d Cong., 2d Sess., 124-125 (1972), Leg . Hist . 307-308 
(emphasis added).) 


EPA nonetheless argues that subsections (d) and (e) of Section 

301 demonstrate that Congress intended to establish, review and revise 

effluent limitations under Section 301. (Resp. Br., at 15.) in fact, 

those subsections demonstrate the contrary. 

Subsection 301(d) provides: 

"(d) Any effluent limitations required by 
paragraph (2) of subsection (b) of this sec¬ 
tion shall be reviewed at least every five 
years and, if appropriate, revised pursuant 
to the procedure established under such 
p aragraph ." (Emphasis added.) 
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The only "procedure" established by paragraph (2) of subsection (b) 
is the provision that effluent limitations for 1983 shall require 
the application of best available technology economically achievable 
"as determined in accordance with regulations issued by the Adminis¬ 
trator pursuant to Section 304(b)(2) of this Act . . (§301(b)(2)(A)). 

Thus, the "procedure" which subsection (d) refers to is regulation 
under Section 304. 

This becomes all the more apparent in considering the purpose 
of subsection 301(d) and the provisions of Section 304(b). The purpose 
of subsection (d), as the Senate Report explained, was to provide for 
the program after 1981 (1983 in the final bill). Thus, the Committee 
said (with reference to Section 301(c) which became 301(d) in the 
final bill)* 

"The Committee established a procedure to 
continue the program beyond 1981. Under 
this provision, the procedures and require¬ 
ments of Phase II would be repeated every 
five years for those sources of pollution 
which could not have to achieve the no 
discharge requirement in Phase I (if re¬ 
quired to meet water quality standards) or 
Phase II, or in an earlier five-year phase." 

(S. Rep. No. 92-414, 92d Cong., 1st Sess. 

46 (1971), Lea. Hist . 1464.) 

The five-year period was selected because the Senate bill, S. 2770, 
provided for the best practicable standard to be achieved by 1976 and 
the best available standard to be achieved by 1981—a five-year interval. 
(S. 2770, 92d Cong., 1st Sess. (1971), Leg . Hist . 1608-1610.) Further- 
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more, a permit issued under Section 402 ordinarily has a five-year 
term. (§402(a)(3), (b)(1)(B).) Thus, subsection (d) was designed to 
direct the Administration for each five-year period after 1981 to re¬ 
determine by regulations under Section 304 the best available standard 
for all industries which were not then subject to a no-discharge standard. 

We agree with the EPA that Congress intended that EPA's regula¬ 
tions be periodically reviewed and revised, but that is expressly pro¬ 
vided for in Section 304. Section 304(b) directs the Administrator 
to issue regulations providing guidelines for effluent limitations, 
and "at least annually thereafter, revise, if appropriate, such regula¬ 
tions". The Government's strained interpretation would confine the 
revision to five-year intervals after 1983 and render the provision for 
annual review under Section 304(b) utterly meaningless. 

Subsection (e) of Section 301 provides: 

"(e) Effluent limitations established pur¬ 
suant to this section or to Section 302 of 
this Act shall be applied to all point sources 
of discharge of pollutants in accordance with 
the provisions of this Act." 

In the light of subsection (d) the procedure for establishing effluent 
limitations under 301 is by regulations under Section 304(b) and -the 
limitations are applied to all point sources under Section 402 "in 
accordance with the provisions of this Act". 

NRDC makes one argument (Pet. Br., at 23-24) based on Section 
309(a)(3) and 309(d) which EPA eschews. Section 309(a)(3) provides: 
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"(e) Whenever on the basis of any information 
available to him the Administrator finds that 
any person is in violation of Sections 301, 

302, 306, 307 or 308 of this Act, or is in 
violation of any permit condition or limita¬ 
tion implementing any of such sections in a 
permit issued under Section 402 of this Act 
by him or by a State, he shall issue aui order 
requiring such person to comply with such 
section or requirement, or he shall bring a 
civil action in accordance with subsection (b) 
of tnis section." 

Section 309(d) provides for criminal penalties. The reference to 
Section 301 in these subsections of Section 309, NRDC asserts, shows 
that Congress expected the Administrator to establish criminally enforce¬ 
able effluent limitations under Section 301 itself. (Pet. Br., at 
23-24.) The reverse is correct. Under Section 301 all discharges not 
covered by a permit are unlawful, if a discharger has a permit applica¬ 
tion pending he is not in violation for unpermitted discharges up to 
December 31, 1974. If he has a permit, compliance with a permit is 
compliance with Section 301. (§402(k).) if he has no permit any 

discharge violates Secticn 301(a) regardless of the nature of the dis¬ 
charge. There is no place in the enforcement scheme for criminal en¬ 
forcement of effluent limitations established by regulations under an 
authority implied from Section 301(b) which could only have che effect 
of modifying the flat prohibition in Section 301(a). 

Moreover, NRDC is surely misguided in making its strident 
call for implication of authority in EPA to promulgate effluent 
limitation regulations under Section 301(b) such that criminal penalties 
can be inflicted upon violators of the regulations themselves. To 
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the contrary, this Court should abide by the canon of construction 
that Congress must leave nothing to implication where criminal penalties 
are involved. Indeed, the provision in Section 309 for criminal sanctions 
is arguably defensible only when applied respecting "limitations" which 
appiy specifically to an individual discharger by virtue of their 
existence as condition in a permit, or when applied to Section 301(a)'s 
prohibition on making any discharge without a permit. 

Another argument—a policy argument—pressed by NRDC but not 
endorsed by EPA is that there must be authority to issue effluent 
limitation regulations under Section 301 because otherwise the matter 
would be left to the States' uniformity would be lo 3 t and pollution 
havens would be created. It is not surprising that EPA failed to 
embrace this argument, for Congress made it clear that control of 
pollution was to be largely administered by the States. (See §§402(b)- 
(f), 510.) But this does not mean the downfall of the program as NRDC 
fears. The Act carefully established goals to be achieved and the means 
of achieving them. Direct control over effluent discharges is achieved 
under the permit system which is to apply the guidelines under Section 
304(b) or other applicable standards. Indeed, Congress went farther; 
it required the Administrator to specify the technology, the reductions 
in discharges that can be achieved and the factors respecting the 
technology the States are to consider in fixing effluent limitations 
in permits as they apply to the guidelines and standards. To convert 
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this carefully structured system into a mechanical application of a 
single number distorts the whole scheme of State responsibility. 

Finally, EPA's interpretation makes significant provisions of 

Section 509 redundant and meaningless. Section 509(b)(1) provides: 

"(b)(1) Review of the Administrator's action 
(A) in promulgating any standard of performance 
under Section 306 . (B) in making any determina¬ 
tion pursuant to Section 306(b)(1)(C), (C) in 
promulgating any effluent standard, prohibition, 
or pretreatment standard under Section 307, (D) 
in making any determination as to a State permit 
program submitted under Section 402(b), (E) in 
approving or promulgating any effluent limitation 
or other limitation under Sections 301, 302, or 
306 , and (F) in issuing or denying any permit 
under Section 402, may be had by any interested 
person in the Circuit Court of Appeals of the 
United States for the Federal judicial district 
in which such person resides or transacts such 
business upon application by such person . . . ." 

(ESnphasis added.) 

While subparagraph (A) provides for review of standards of performance 
under Section 306 (new sources), the reference in subparagraph (E) to 
an effluent limitation approved or promulgated under Section 306 is 
not ineffective, indeed, the distinction found in section 509(b'(1) 
demonstrates that an "effluent limitation or other limitation" in sub- 
paragraph (E) must be interpreted to include c ;ly the limitation itself, 
not the standard or guideline from which it came. 

Then too, in Section 509(b) Congress chose to provide for 
special Court of Appeals review of certain standards such as the 
Section 306 standards for new plants. It did not do so for the Section 







304(b) guidelines for discharges from existing plants.-' But the reason 
for this is apparent. The guideline route as opposed to standards was 
chosen for existing plants because of their diversity. Guidelines were 
also subject to annual revision and review by EPA. And, review in Courts 
of Appeals with a ninety-day limitation aft ?r promulgation would have re¬ 
quired that the guideline regulations for 1983 would have had to have been 
reviewed nine years before they became effective, and that borders on 
the ridiculous. 

Moreover, E?A offers no ex_lanation of the meaning of the word 
"approving" in subsection 509(b)(1)(E). It suggests that the approval 
is under subsection 301(c) or (d). (Resp. Br., at 13, n. 5). But this 
is nonsense. Subsection 301(c) authorized the Administrator to grant 


1/ One Congressman, Repres. itative Terry of New York, complained about 
the lack of a special review provision for Section 304 guidelines. 

In his Statement of Supplemental Views to the House Report, he said: 

"Section 509, which deals with administrative review procedures, 
requires an application to U.S. District Court within 30 days of 
EPA determinations subject to review. Here administrative reviews 
is [sic] possible, but the time allowed is much too short. It 
is my feeling that the time allowed should be doubled. Many other 
significant areas in che legislation where the administrator has 
a great deal of discretionary action are, however, without such 
review. These include Section 204, the construction grant limi¬ 
tations and conditions. Section 303, the water quality standards 
and implementation plans. Section 304, the Federal guidelines, 
and Section 402, the permit pr*>gram. 

"Since the permit program is fundamental to implementation of the 
Act, and guidelines promulgated by EPA under Section 304 are key 
to the pollution control conditions for discharge under the permits, 
whether issued by EPA or by a state after EPA approval of a State 
program, an administrative review procedure of Section 304 guide¬ 
lines, prior to their promulgation, and EPA approval or disapproval 
of State permit programs is essential. Otherwise, the so-called 
primary State role is not meaningful." (H. Rep. No. 92-911, 

92d Cong., 2d Sesa. 424 (1972), Leg . Hist . 892.) 
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variances to the 1983 objective after an agency proceeding; no approval 
of limitations is involved. Subsection 301(d) provides for review ev3ry 
five-year period after 1983 (see supra , at 21-22); no approval is involved 

Section 301(b) itself shows that the limitations which it 
says must be "achieved" can be derived from the pretreatment standards 
of Section 307, as well as from effluent guidelines under Section 304(b). 
It makes no sense, as EPA's argument implies, that there should be 
regulations under 301 fixing effluent limitations for pretreatment which 
shall assure compliance with Section 307, when the standards under 307 
are made effective by their issuance as regulations under Section 307. 

All of the sections providing for substantive standards and guidelines 
come together in permit proceedings? only then does the actual effluent 
limitation appear. 

These provisions all fit together into a comprehensible 
unitary Act only when Section 301(b) is considered as defining an ob¬ 
jective to be achieved. Intervenors have always taken the position 
that the objective will be achieved by the establishment of effluent 
limitations. But the effluent limitations are established in permits 
by application of the guidelines under Section 304 or the standards and 
limitations under Sections 302, 306 and 307. Uniformity comes not from 
the mechanical application of a single number, but through administration 
of a permit system controlled by guideline regulations (and by ultimate 
veto of State permits) to assure thac those similarly situated receive 
similar effluent limitations in their permits. 

< 
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III. 


EPA FAILED TO GIVE NOTICE UNDER THE 
ADMINISTRATIVE PROCEDURE ACT OF AN 
INTENTION TO ISSUE EFFLUENT LIMITA¬ 
TIONS BY REGULATION UNDER SECTION 301 

Assuming arg uendo that the Administrator has authority to issue 
effluent limitations by regulation, interveners have pointed out that he 
failed to give any sufficient notice of his intention to do so and also 
railed to cite Section 301 as authority for the regulations. EPA now 
says only the "willfully blind" would fail to perceive that the regula¬ 
tions were being issued as effluent limitations under Section 301. 

(Resp. Br., at 17.) 

But EPA has "blinded" itself to the words of its own preamble 
to its own proposed regulations. EPA flatly stated that its legal 
authority rested on Section 304, not 301, in the proposed regulations 
for these categories. For example, EPA's proposal for the Cement 

i 

Manufacturing Point Source Category stated: 

"(a) Legal authority: 

"(1) Existing point sources: 

"Section 301(b) of the act requires the achieve¬ 
ment by not later than July 1, 1977, of effluent 
limitations for point sources, other than publicly 
owned treatment works, which require the applica¬ 
tion of the best practicable control technology 
currently available as defined by the Administrator 
pursuant to section 304(b) of the Act. Section 301(b) 
also requires the achievement by not later than 
July 1, 1983, of effluent limitations for point 
sources, other than publicly owned treatment works, 
which require the application of best available 
technology economically achievable which will 
result in reasonable further progress toward the 
national goal of eliminating the discharge of all 
pollutants, as determined in accordance with regula¬ 
tions issued by the Administrator pursuant to 
section 304(b) to the Act. 
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"Section 304(b) of the Act requires the Adminis¬ 
trator to publish regulations providing guidelines 
for effluent limitations setting forth the degree 
of effluent reduction attainable through the appli¬ 
cation of the best practicable control technology 
currently available and the degree of effluent 
reduction attainable through the application of the 
best control measures and practices achievable in¬ 
cluding treatment techniques, process and procedure 
innovations, operating methods and other alternatives. 

T he regulations proposed herein set forth effluent ' 

limitations guidelines, pursuant to section 304(b) 
of the Acc, for the cement manufacturing category. " 

(38 Fed. Reg. 24462 (September 7, 1973) (emphasis 
added).) 

For the final regulations for the Cement Category, EPA adopted 
the same statement of authority. (39 Fed. Reg. 6590 (February 20, 1974).) 
EPA dealt with each of the eight other categories here in the same fashion. 

This state of affairs is not surprising in view of the fact 
that in its August 6, 1973, "Advance Notice of Public Review Procedures" 
for the Guidelines and New Source Standards EPA referred to Section 304, 
not Section 301: 


"Advance notice is hereby given concerning notices 
of proposed rule making to be published by the 
Environmental Protection Agency ("EPA") with respect 
to effluent limitations guidelines, standards of 
performance, and pretreatment standards for new 
sources pursuant to sections 304(b), 306 and 307 
(c) of the Federal Water Pollution Control Act, as 
amended (33 U.S.C. 1251, 1314, 1316 and 1317(c); 

85 Stat. 816 et seq.; Pub. L. 92-500) ("the Act"). 
The purpose of this notice is to facilitate public 
comment upon the regulations to be promulgated 
under sections 304(b), 306 and 307(c), both before 
and after the publication of the notices of proposed 
rule making. In addition, this notice will explain 
EPA's overall plans for development of effluent 
limitations guidelines and standards of performance 
for new sources and the approach which is being 
taken by the Agency in discharging the duties 
placed upon the Administrator under sections 304(b), 
306 and 307(c) of the Act. 
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"EPA believes that the exposure of the technical 
basis and reasoning underlying regulations to 
be established pursuant to sections 304(b), 306 
and 307(c) is essential to the promulgation oT 
sound effluent limitations guidelines and standards 
of performance for new sour -js." (38 Fed. Reg. 

24202 (August 6, 1973).) 

If these regulations were to be issued under Section 301, it 
is almost unbelievable that Section 301 would not be mentioned in the 
same context as Section 304(b). EPA conveniently does not even mention 
or discuss these statements of legal authority, in Wagner Electric 
Corp . v. Volpe . 466 F.2d 1013 (3d Cir. 1972), the Court specifically 
censured another administrative agency for a similar lapse. EPA does 
not bother to cite or discuss Wagner Electric ; it has turned to empty 
rhetoric to carry its position. 

EPA rests its case on this issue on one general sentence in 
the preamble to the final regulations: "This final rulemaking is 
promulgated pursuant to Sections 301, 304(b) and (c), 306(b) and (c) 
and 307(c) of the Federal Water Pollution Control Act, as amended . . . ." 
(39 Fed. Rct. 6590 (February 20, 1974).) But, this solitary sentence 
is a recog^tion of the fact that, as EPA said on August 6, 1973, 

"Section 301(b) of the Act requires the achievement by not later than 
July 1, 1977, of effluent limitations for point sources", whereas 
"Section 304(b) of the Act requires the Administrator to publish regula¬ 
tions providing guidelines for effluent limitations setting forth the 
degree of effluent reduction attainable through the application of the 
best practicable control technology currently available (the 1977 
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requirement) (38 Fed. Reg. 24202 (August 6, 1973) (emphasis 

added).) In short, given all the prior statements by EPA in proposed 
regulations, one bare citation of Section 301 in the preamble to the 
jjinal regulations is not sufficient notice of rulemaking under the 
teachings of Wagner Electric . It is not even sufficient notice that 
the final regulations were deemed by EPA to be limitations. For notice 
that the regulations were limitations, intervenors and everyone else 
had to wait until after the regulations were published when EPA started 
making statements respecting its position. 

EPA made numerous other statements that it was publishing 
guideline regulations under Section 304(b), not limitation regulations 
under Section 301. Intervenors note, fo:: example, that the Development 
Documents published by EPA for each category after the final regulations 
were published for the category contains an uniform "Introduction" 
which states the "Purpose and Authority" for the EPA regulations. The 
Introduction to the final Development Document for the Phosphate Manu¬ 
facturing Category is part of the Record in this action and is appended 
to this Brief as Addendum A. It mentions Section 301(b) as only "re- 
quir[ing] the achievement" of technologically based limitations. The 
regulations were being i:3sued under Section 304(b): "The regulations 
proposed herein set forth effluent limitations guidelines pursuant to 
Section 304(b) of the Act for the phosphate manufacturing point source 
category". (Addendum a? Phosphate Record, at 1654.) 

In retrospect, EPA itself, at least in February 1974, appears 
to have been confused about what it actually was do^ng. As noted supra. 
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at 2, EPA added the flexibility clause to the final regulations for 
these categories after it had proposed the regulations; the clause was 

not part of the proposals. Even in the clause itself, however, it uses 

* 

both "limitations" and "guidelines" and mixes them up unmercifully: 

"An individual discharger or other interested person 
may submit evidence to the Regional Administrator 
(or to the State, if the State has the authority to 
issue NPDES permits) that factors relating to the 
equipment or facilities involved, the process applied, 
or other such factors related to such discharger are 
fundamentally different from the factors considered 
in the establishment of the guidelines . Cn the basis 
of such evidence or other available information, 
the Regional Administrator (or the State) will make 
a written finding that such factors are or are not 
fundamentally different for that facility compared 
to those specified in the Development Document. If 
such fundamentally different factors are found to 
exist, the Regional Administrator or the State shall 
establish for the discharger effluent limitations in 
the NPDES permit either more or less stringent than 
the limitations established herein, to the extent 
dictated by such fundamentally different factors." 

(40 C.F.R. §411.12, added by 39 Fed. Reg. 6592 
(February 20, 1974) (cement guidelines) (emphasis 
added).) 

And, in mid-August EPA belatedly recognized that only "limited comment 
[was] provided the Agency before the [flexibility] provision was 
promulgated . . ." (39 Fed. Reg. 28927 (August 12, 1974)), and it 

published a Federal Register notice which "invites public comment on 
the necessity for the variance clause and the manner in which it should 
be interpreted and applied". (Id.) EPA's notice is appended to this 
Brief as Addendum B. Intervenors are not in a position to speculate 
as to what EPA's intentions are in publishing the notice. 

Without referring at all to the conflicting and confusing 
statements it ./as making when it promulgated the final version of the 
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regulations at issue here, EPA attaches to its brief copies of corres¬ 
pondence which shows, it asserts, that some Intervenors and the Manu¬ 
facturing Chemists Association knew the regulations were effluent 
limitations under Section 301. The most that can be said of this corres¬ 
pondence is that the term "effluent limitation" is used and the proposed 
regulations are criticized as being inflexible. Nowhere is the question 
of regulations under 301 mentioned. The term "effluent limitation" 
(assuming it was being used technically as defined in Section 502(11)) 
cam properly be used to refer to any numerical restriction on discharges, 
amd the proposed regulations appeared to contemplate a numerical restric¬ 
tion on discharges. When the regulations are characterized, they were 
called guidelines. 

In any event, suspicions respecting EPA's ultimate intent by 
some of those who would be affected by a regulation do not constitute 

y 

notice of such an intent. 

Accordingly, even if this Court should happen to conclude that 
EPA does ha/e power to issue limitations under Section 301 by regulation, 
it should find that EPA's asserted effort to do so here failed to comply 
with the Administrative Procedure Act, 5 U.S.C. §553. 

CONCLUSION 

EPA has tried within the past six or eight months to madce 
a sow's ear out of a silk purse. That is, it har wriggled, twisted, 
and squirmed to tramsform regulations it proposed as guidelines under 

1/ Even if some of the Intervenors had actually known in advance what 
EPA now seems to be trying to do, it would not make amy difference. 

As the Court pointed out in Wagner Electric Corp . v. Volpe , 466 F.2d 
1013 (3d Cir. 1972), "[t]he fact that some knowledgeable manufacturers 
appreciated the . . . [particular undisclosed matter], amd so 
responded, is not relevamt." (Id. at 1019.) 
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Section 304(b) for these nine industry categories into limitations 
under Section 301(b). it now complains to thi 3 Court that Congress gave 
it such a monumental job in dealing with all dischargers in this country 
that it needs the flexibility provision as a "safety valve'. (Resp. 

Br• • a t 44.) if it would have stuck with guidelines as the Act provides, 
it could have avoided its troubles. 

Under the Act's system of regulation effluent discharges, EPA 
is not to publish limitations. The Act commands it to issue guideline 
regulations. Since Congress did not t-ee fit to include guideline regula¬ 
tions in the category of EPA actions which are specially reviewablc in 
the Courts of Appeals, this Court does not have jurisdiction over this 
action. 

If the Court somehow concludes that EPA does have power by 
implication to promulgate limitations regulations, then EPA's now-asserted 
attempt to do so here was ineffective under the Administrative Procedure 
Act. 

Respectfully submitted, 

ROBERT C. BARNARD 
DOUGLAS E. KLIEVER 
CHARLES F. LETTOW 

ATTORNEYS FOR INTERVENORS 

OF COUNSEL: 1250 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

Cleary, Gottlieb, Steen & Hamilton 

1 State Street Plaza 

New York, New York 10004 

and 

1250 Connecticut Avenue, N.W. 

Washington, D.C. 20036 

Dated: September 16, 1974 
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SECTION III 


INTRODUCTION 


PURPOSE AND AUTHORITY 


Section 301 (b) of the Act requires the achievement by not later 
than July 1, 1977, of effluent limitations for point sources, 
other than publicly owned treatment works, which are based on the 
. application of the best practicable control technology currently 

available as defined by the Administrator pursuant to Section 
304(b) of the Act. Section 301(b) also requires the achievement 
, by not later than July 1, 1983, of effluent limitations for point 

sources, other than publicly owned treatment works, which are 
based on the application of the best available technology 
economically achievable which will result in reasonable further 
progress toward the national goal of eliminating the discharge of 
all pollutants, as determined in accordance with regulations 
issued by the Administrator pursuant to Section 304(b) of the 
Act. Section 306 of the Act requires the achievement by new 
sources of a standard of performance providing for the control of 
the discharge of pollutants which reflects the greatest degree of 
effluent reduction which the Administrator determines to be 
achievable through the application of the best available 
demonstrated control technology, processes, operating methods, or 
other alternatives, including, where practicable, a standard 
permitting no discharge of pollutants. 

section 304(b) of the Act requires the Administrator to publish 
within one year of enactment of the Act, regulations providing 
guidelines for effluent limitations setting forth the degree of 
effluent reduction attainable through the application of the best 
control measures and practices achievable including treatment 
techniques, process and procedure innovations, operation methods^ 
and other alternatives. The regulations proposed herein set j 

forth effluent limitations guidelines pursuant to Section 304(b) 
of the Act for the phosphate manufacturing point source category^ \ 

Section 306 of the Act requires the Administrator, within one 
year after a category of sources is included in a list published 
pursuant to Section 306(b)(1)(A) of the Act, to propose 
regulations establishing Federal standards of performances for 
new sources within such categories. The Administrator published 
in the Federal Register of January 16, 1973 (38 F.R. 1624), a 
list of 27 source categories. Publication of the list 
constituted announcement of the Administrator*s intention to 
establish, under Section 306, standards of performance applicable 
to new sources within the phosphate manufacturing source 
category. 
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SUMMARY OF DEVELOPMENT METHODS 


oroafip^o^r^crs^fo?" ? 9 r cy h ? s «« a n g . 

is necessary for the promulaaMn yin9 * an **Y erif ication testin 9 
industrial sources, a systemat-?r of effluent standards from 

the required guidelines and P pr ° ac h to the ach i ev ement of 

(a) Categorization o? +L T ndards includes the following: 
industrial categories for whirh ndU3try and det erm.ination of those 
standards nSd £bTsl£f Separate effluent limitations Tnl 

ghiO a pfu^ from discharge 

~"yoX and treatment 

(d) Identification of thSJe OlantO and ^subcategory; 

^r n Ge^at^ ent J y aVallabla (notabJe ^InteM and 8 ' practical 

practical technology includi^actual* 1Cat ^? n data for the best 
by field teams. 1 actual sa "PUng of plant effluents 


The culmination of these activitii*^ < g . 

guidelines and standards basOd On develo P"»ent of the 

technology. n *'* ie best practicable current 

^e 8 IXT J5SS 8 £r r appi ~ a «°" <* 

products; 08 **“ P “ rP °“ ° £ as tiTl^i^ 

“y-Procesr?h^oric n Ac« rrOPh08Ph0rU3 

Phosphorus Pentoxide 

Phosphorus Pentasulfide 

Phosphorus Trichloride 

Phosphorus Oxychloride 

Sodium Tripolyphosphate 

Calcium Phosphates (Non-Fertilizer) 

propoffd^erein^ere^eSIlop^d 61 ^ 68 ^^ foll^f * 8 ° f performance 

point source category was fiSi- following manner. The 

determining whether separate liniii-0*?0 1Zed f ^ r the pur P° se of 

tors^ The dU °aw' Castl^MaSte?!^ 888 !” ployed ' and °tb« U fac- 

waste and wllte wate« tn 8S , enpl0y ^ and the =°«ces of 
(including thermal) of all iaste*w]ite™'i an ? J? 1 the cons tituents 
tuents which result in « « i"?i u<Ung to *i= consti- 

lIS ni to 3 'ffT he conati ‘“*"‘ a '°f waste waSrl wSch a ihou?d STS* 

mance were idenSfJed^ 8110 " 8 guidellnas a " d standards of perfor- 
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f ul1 ra nge of control and treatment technologies existing 
r^? in .- each . subcategory was identified. This included an iden- 
ii5iSJT XOn K°5*. e * Ch ? lstlnct control and treatment technology, 
existent^ ^° th ln_ Plant and end-of-process technologies which are 
° r , capable of being designed for each subcategory, it 
cin^^, ClU ? €d ,? n 1 ^cation in terms of the number of 
(including thermal) . The chemical, physical, and 
characteristics of pollutants of the effluent level 

contioi n ?poh r °? ^ hG a gP 1 ?; cation <*f each of the treatment and 
fl£^ identifies 9le r required implementation time were 

til addition, the non-water quality environmen- 

nSwTf? t# 38 H* 6 ® ffects of the application of such tech- 

a othe ^.P°4 Iutl ° n problems, including air, solid waste, 
noise and radiation, were also identified. The enerqv 

id2Ueffi ie 2 t ° f C if h ° f 1:116 contro1 and treatment technologies was 
teleologies? WS 38 thC COSt ° f th6 a PP lic ation of those 

S!f+ in f Cr m? ti0n ,c aS outlined above was then evaluated to determine 

what levels of technology constituted the best practicablS 

control technology- currently available, the "best available 
technology economically achievable" and the "best available 
demonstrated control technology, processes, operating methods, or 
other alternatives." in identifying the technologies, various 
factors were considered. These included the total cost of 
appiication of technology in relation to the effluent reduction 
benefits to be achieved from the application, the age of 

equipment and facilities involved, the process employed, the 
engineering aspects, process changes, non-water quality 
environmental impact (including energy requirements), and other 


The data for identification and analysis were derived from a 
number of sources. These sources included EPA research infor¬ 
mation, published literature, previous EPA technical guidance for 
inorganic chemicals, alkali and chlorine industries, qualified 

consultation * ar »d on-site visits and interviews at 
notable manufacturing plants throughout the United States. All 
references used in developing the guidelines for effluent 
limitations and standards of performance for new sources reported 
herein are included in Section XIII of this document. Five 
companies in the phosphate manufacturing industry were contacted. 
A breakdown of the data base is listed below: 
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ADDENDUM B 


gers. foreign air carrier*, and other car* 
embodied In the resolution of the 
Joiht Traffic Confe r en c e* of the Inter¬ 
national Air Transport Association 
<IATA\ and adopted pursuant to the 
provisions of Resolution 5B0 dealing with 
specific commodity rates. 

The agreement names an additional 
specific commodity rate, as set forth be¬ 
low, reflecting \ reduction from general 
cargo rates; anaswas adopted pursuant 
to unprotested notices to the carriers 
and promulgated In an LATA letter dated 
July 30.1974. 

Specific 

Commodity ' , 

Hem So. Description gad Hat* 

103*._Pish. lira. Insdlbte\ 330 cents' 

per kg, minimum Vvlgnt 100 
kgs. Prom Jakarta to*Joe An¬ 
geles. 

1 See tariff fee complete commodity de¬ 
scription. 

Pursuant to authority duly delegi 
by the Board In the Board's Regulations, 
14 CPR 385.14, It U not found that the 
subject agreement Is adverse to the pub¬ 
lic interest or In violation of the Act, 
provided that approval is subject to the 
condition hereinafter ordered. 

Accordingly, It-ie ordered. That: 

Agreement CA3. 24587 be and hereby 
Is approved, provided that approval shall 
not constitute approval of the specific 
commodity description contained therein 
for purposes of tariff publication; pro¬ 
vided further that tariff filings shall be 
marked to become effective on not 
than 30 days' notice from the date 
filing. » 

Persons entitled to petition the 
for review of this order, pur suant 
Board's Regulations, 14 CFR 385.5] 
file such petitions within ten di 
the date of service of this order, 

This order shall be effect!'/ and be¬ 
come the action of the Civil /aeronautics 
Board upon expiration of th6 above pe¬ 
riod, unless within such per/d a petition 
for review thereof is flletyor the Board 
gives notice that it will review this order 
on its own motion. 

This order will be i ublished In the 
Pescsal Ricans. 


Issued under deli 
[ 31*1.1 



ted authority. 

Pirixus T. Ratios. 

/ Actina Secretary. 

|PR Doc 74-1 Filed 8-6 -74;S:4S am) 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order; /^reement Adopted by Traffic 
Conference 2 

August 7,1974. 
An agreement has been filed with the 
Boam pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
apfi Part 28 v 0 j the Board's Economic 
latlons between various air carriers, 
foreign air carriers and other carriers 


embodied In the resolutions of Traffic 
Conference 2 of the International 
Transport Association (LATA). 
agreement, which was adopted by nfalll 
vote, has been assigned the above-cpslg-| 
neted C A JB. agreement number. 

The agreement has the effect/of re¬ 
validating through September 30, 1975, 
currency-related surcharges dn cargo 
rates from the United Kingdom and Ire¬ 
land to Africa and applies ler air trans¬ 
portation as defined by thy Act only to 
the extent It Involves gener/l cargo rates, 
which are combinable with general cargo 
rates to/from United Suites points. 

■ Pursuant to authority duly delegated 
by the Board In the EySard's Regulation! 
14 CPR 385.14: 

It Is not found that Resolution "DC 
(Mail 216) 022m, Which Is Incorporated 
In Agreement CAP. 24643 and which hai 
Indirect application In air transportation 
as defined by the Act, Is adverse to the 
public interesbor In violation of the Act 
According]/, It Is ordered. That: 

CAR. 24543 be and hereby 

^approve 

irsonyen titled to petition the Board 
toe feyle^ of this order purs uant to thi 
BoardVRegulatlons, 14 CFR 385.50, may 
file siWDsjietltion* within ten days aftei 
the date W service of this order. 

ordir shall be effective and be¬ 
come the action of the Civil Aeronautics 
bard upon exfclratlon of the above pe- 
iod, unless within such period a petition 
/for review thereor\to filed or the Board 
gives notice that it w^jl review this order 
on Its own motion. 

This order will be published In the F*o-| 

SSAL RSCISTXX. 

Issued under delegated i >rlty, 

By: 

By the Civil Aeronautics 



C SEAL 1 PHYLLIS T. KAYI.fi 

Acting Secret d 

[PR Doc.74-18380 Piled S-*-74;8:4S 

ENVIRONMENTAL PROTECTION 
AGENCY 

(FRL 248-3) 

VARIANCE PROCEDURES IN EFFLUENT 
GUIDELINES AND STANDARDS 

Interpretation and Request for Public 
Comment 

During the past several months, EPA 
has promulgated regulations under sec¬ 
tions 301 and 304(b) of the Federal Water 
Pollution Control Act, 33 U.S.C, sections 
1311 and 1314(b), defining effluent levels 
which various Industrial categories are 
required to achieve by July 1, 1977, for 
their discharges Into the navigable 
waters. 

During the public comment period fol¬ 
lowing Initial proposal of these regula¬ 
tions, many comment*rs stated that the 
proposed regulations were too Inflexible 
and did not sufficiently account for the 
great amount of variation between Indi¬ 
vidual dischargers within each Industrial 


category with respect to factors influenc¬ 
ing practicability of control technology. 
As a result of these comments, the 
Agency Inserted a variance clause ap¬ 
plicable to the effluent control level re¬ 
quired by July 1, 1977. This clause reads 
as follows: 

In establishing the limitations, set forth In 
this section. EPA took into account aU In¬ 
formation It was able to collect, develop and 
solicit with respect to facton (such as age 
. and size of plant, raw materlala, manufactur¬ 
ing processes, products produced, treatment 
technology available, energy requirements 
and coate) which can affect the Industry sub- 
categorization and affluent Is rale established. 
It la. howaver, possible that data which would 
affect these limitations have not been a reli¬ 
able and. aa a result, these limitations should 
be adjusted for certain Plante In this Indus¬ 
try. An Individual discharger or other Inter¬ 
ested person may submit evidence to the 
Regional Administrator (or to the State. U 
the State hie the authority to Issue NPDES 
permits) that factors mating to the equip¬ 
ment or faculties Involved, the process ap¬ 
plied, or other such factors related to such 
discharger are fundamentally different from 
the factors considered in the establishment 
of the guidelines. On the basis of such evi¬ 
dence or other avaUable Information, the 
Regional Administrator (or the State) wUl 
make a written finding that such factors are 
or are not fundamentally different for that 
faculty compared to those specified in the 
Development Document. If such funda¬ 
mentally different factors era found to exist, 
the Regional Administrator or the State shall 
establish for the discharger effluent limits* 
tlous In the NPDES permit either more or lees 
stringent than the limitations established 
herein, to the extent dictated by such funda¬ 
mentally different factors. Such limitations 
must ls approved by the Administrator of 
the Environmental Protection Agency. Tbs 
Administrator may approve or disapprove 
such limitations, specify other limitations, 
or Initiate proceedings to revise these 
regulations. 

This clause presently appears In the 
regulations promulgated for the follow¬ 
ing point source categories: Peediots (39 
PR 5704): Glass Manufacturing (39 PR 
5712); Phosphate Manufacturing (39 PR 
6980); Cement Manufacturing (39-FR 
6"90): Rubber Processing (39 PR 6680); 
Ferroalloy Manufacturing (39 FR 6808); 
Asbestos Manufacturing (39 PR 7526); 
Meat Products (39 FR 7894); Inorganic 
Chemicals Manufacturing (39FR9612>r 
Cane Sugar (39 FR 10522); Grain Mills 
(39 TO 10512); Canned Fruits and Vege¬ 
tables (39 FR 10862); Electroplating (39 
FR 11510); Plastics and Synthetics (39 
FR 12502); Fertilizer Manufacturing (39 
FR 12832; nonferrous metals manufac¬ 
turing (39 FR 12822); Leather Tanning 
(39 FR 12958); Soap and Detergent Man¬ 
ufacturing (39 FR 13370); Timber Prod¬ 
ucts Processing (39 Fit 13942); Organic 
Chemicals Manufacturing (39 FR 
14678); Petroleum Refining (39 PR 
16560); Builders Paper (39 FR 16578); 
Dairy Products (39 FR 18594); Pulp. Pa- 
,p«r and Paperboard (39 FR 18742); 
Canned Seafood Processing (39 PR 
23134); Iron and Steel Manufacturing 
(39 FR 24111); TextUe Industry (39 FR 
24736). 
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The Agency ha* received many inquir¬ 
ies concerning the impact of this vari¬ 
ance clause. In response to one such in- 
zy qulry. the Agency rendered a legal opin- 
‘ ion ( reprinted below) t o the effect that 
' the c«l 6! control is not an element in 
granting the variance. In response to 
other comments. The Agency is presently 
drafting amendments to its procedures 
for permit issuance, 40 CFR Part 125, 
which will impose specific public notice 
requirements with respect to requests 
for variances. Similar changes are being 
considered for regulations governing 
State permit programs, 40 CFR Part 124. 

Because of U.t significant amount of 
interest which has been expressed re¬ 
garding the establishment of a variance 
procedure for these effluent limitations 
and the limited comment provided the 
Agency before the provision was promul¬ 
gated, EPA has determined that an op¬ 
portunity should be provided for the 
• presentation of additional views on this 
. portion of the effluent limitations. Ac¬ 
cordingly. by this Notice, the Agency in¬ 
vites public comment on the necessity 
for the variance clause and the manner 
In'which it should be interpreted and 
applied. Comments should be submitted 
on or before September 26, 1974, and 
should be sent to the Office of General 
v Counsel, Water Quality Division, Envi¬ 
ronmental Protection Agency, Washing- 
- ton. D.C. 20460. 

Dated: August2,1974. 

John Quarles, 
Acting Administrator. 

I PR Doe 74-18306 Plied 8-B-74;$:46 im) 


PESTICIDES ALDRIN AND DIELDRIN 
Suspension of Registrations; Haar.ig 

Notice is hereby given, pursuant to 
I 164.121(d) of the rules of practice (38 
FR 19371, 19378) issued under the Fed 
eral Insecticide, Fungicide, and Rodent! 
cide Act. as amended (7 DS C. 136 et seq., 
1973 Supp.), that a hearing involving th 
suspension of the registrations and p 
hibltlon of the production for use o: 
pesticide products containing AldriC or 
Dieldrln which were subject to ufd tor 
which appeals were duly filed t/bm tne 
Aldrin/Dieldrln cancellation jtrder is¬ 
sued by the Administrator the En¬ 
vironmental Protection Agency on 
June 26. 1972, will begin on Wednesday, 
August 14, 1974, at. 9:3Q^jn.. in Room 
3908, Waterside Mall, i/i M Street. 6W„ 
Washington, D.C. 

For information srfinceming the issues 
involved and othaf details of these pro¬ 
ceedings, interested persons are referred 
to the docl itif of these proceedings on 
file with thrflearing Clerk, Environmen¬ 
tal Protec*(on Agency. Room 1019 East 
Tower, Waterside Mall. 401 M Street. 
SW.. Washington, D.C. 

1: August 8 , 1974. 

Herbert L. Perlman, 
Chief Administrative Law Judge. 

I PR Doc.74-18667 PUed 8-4-74, $ :M am) 
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NOTICES 

FEDERAL COMMUNICATIONS 
COMMISSION 


11Docket No. 30141. PUe No 116-A-L-34: 
|Doc»t No. 30142, PUe No 161-A-RD-341 

GBNERAL AVIATION INC., ET AL. 

Order Designating Applications for 

Consolidated Hearing on Stated Issues 

In re applications of General Aviation, 
Inc., Lansdlg. Michigan; Gerald C. Fran¬ 
cis. d/b/a \Francis Aviation. Lansing. 
Michigan; Apr Aeronautical Advisory 
Station to sente Capital Region Airport, 
Lansing. Mlchiun, 

1. The Commission’s rules (| 87.251 
(a)) provide tha\ only one aeronautical 
advisory station may be authorized to op¬ 
erate at a landing area. The above- 
captioned applications both seek Com¬ 
mission authority to operate an aeronau¬ 
tical advisory station\t Capital Region 
Airport. Lansing, Michigan, and there¬ 
fore. are mutually exclusive. Accordingly,, 
it is necessary to designate the applies/ 
tions for hearing. Except the issv 
specified herein, each applicant is other¬ 
wise qualified. 

2. In view of the foregoink ii/ir or¬ 
dered. That, pursuant to the (upbvisions 
of section 309(e) of the CommimcaUons 
Act of 1934. as amended, anjrl Ck331 <b) 
(21) of the Commissioner rulek the 
above-captioned applications are hereby 
designated lor hearing Uf a consolidated 
proceeding at a UmeXmd place to\be 
specified In a subsequent Order on uge 
following Issues: 

(а) To detern^ne which applicant 
would provide /e public with better' 
aeronautical ylvisory service based on 
the foUowin^onsiderations: 

(1) Locauon of the proposed radio sta¬ 
tion in relation to the landing area and 
traffic patterns; 

(2) Hours of operation; 

OjAersonnel available to provide ad- 

vlso/y service; 

) Experience of applicant and em- 
yees in aviation and aviation com¬ 
uni catiohs; 

(5) Ability to provide information per¬ 
taining to primary and secondary com¬ 
munications as specified in Section 87.257 
of the Commission's rules. 

(б) Proposed radio system Including 
control and dispatch points; and 

(7) The availability of the radio fa¬ 
cilities to other fixed-base operators. 

(b> To determine in light of the evi¬ 
dence adduced on the foregoing issues 
which, if either, of the applications 
should be granted. 

3. It is further ordered, That to avail 
themselves of an opportunity to be heard. 
General Aviation, Inc. and Gerald C. 
Francis, pursuant to I 1.221(c) of the 
Commission’s rules, in person or by at¬ 
torney, shall within 20 days of the mail¬ 
ing of this Order file with the Commis¬ 
sion, In triplicate, a written appearance 
stating an Intention to appear on the 
date set for hearing and present evidence 
on the issues specified in this Order. 
Failure to file a written appearance 
within the time specified may result in 
d i smi ssal of the application with preju¬ 
dice. 
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Adopted: July 31, 1974. 

Released: August 6. 1974. 

I seal ] Charles A. Hioginbo^am, 
Chief, Safety and Xi*ciu\ 
Radio Servians Bureau. 
|FR Doc.74-18366 Filed 8-/E74.8 4i an: 


(Docket No*. 1&B60-66; Flit Nov 
BPH-*051,8105,811^234; FCC 74 K-28J; 

JERRY LAWRENCE. ET AL. 

Memorandum Opinion and Order Enlarging 
Issues 

■ nations of Jerry Lawrence. 

California; William F. Wal¬ 
ls. Wallace, Joint Tenants, 
California; Clark Ortone, 
California; Class A Broau- 
Fillmore, California; For 
Permits. 

be Review Board for con- 
[ideration is a petition to enlarge issues, 
filed March 21, 1974. in which the ap¬ 
plicant, William F. Wallace and Anne K. 
Wallace (Wallace), seeks the addition of 
the following issue 1 : 

To determine wbeUier the piopor.it: of Jerry 
Lawrence will provide a signal of at least 
3.16 mv/m (70 dbu) to all of the city of 
Santa Paula. California, as required by 
I 73.316(a) of tbe Rules. „ 

2. Although Wallace has not shown 
good cause for the untimely filing of its 
request, the Review Board is persuaded 
that the petition raises a serious public 
interest question which warrants ex¬ 
ploration during hearing. See The Edge- 
field-Saluda Radio Co. (WJES>, 5 FCC 
!d 148. 8 RR 2d 611 (1966). Thus, pro¬ 
lion of a premium signal to an appli¬ 
es proposed city of license has long 
held to be an important public ln- 

S leration (City of New 
pal Broadcasting By stem 
FCC 2d 511, 25 RR 2d 1178 
Wallace has advanced two 
introverted bases, either of 
warrant the addition of 
issue. First, since the in- 
itamed Jr the Lawrence ap¬ 
plication does not adequately depict the 
location of tne applicant's 70 dBu con¬ 
tour relative toythe city of Santa Paula.’ 
the applicant 'has not established a 
prim a facie showing of compliance with 
173.315(a) of th\ Commission s rules. 
Second and more Specifically, Wallace 
alleges that the diffraction loss studies 
conducted by its consulting engineer in¬ 
dicate that all of the'koubem portion 
of Santa Paula would r^ive less than a 
50 dBu sjgnal from the \a wren re pi*~ 


1 Other related pleadings before Bosrd 
for consideration are: (a) «tst*«f* Dl ,D 
of opposition, tiled May 20. **7V n ' J,rr V 
LesTence (Lawrence): (*) Broal^aat Bu¬ 
reau’s petition tor a u MP**ncc 0< if'* tiled 
pleadings. Died May «. >® 74 » nd <eV Broad¬ 
cast Bureau’s ooieesenu. filed May 21. 1S74. 

r as noted *F *** Broadcast Bureau, tne 
Lawrence asbielt. which deplete the appli¬ 
cant's predicted service contours appeal* to 
be an aeronautical chart, which U oesiyR 
to abww built-up areas aa seen from the 
rather than precise geographical bounder* 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


NATURAL RESOURCES DEFENSE COUNCIL, INC., 

Petitioner, 

v. 

ENVIRONMENTAL PROTECTION AGENCY, 

Respondent ? 

CELANESE CORPORATION, ET AL., 

Intervenes. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


No. 74-1258 


CERTIFICATE OF SERVTPR 


I hereby certify that on this 16th day of September, 1974, 
two copies of Intervenors' Reply Brief in the above-entitled action 
were served by U. S. mail, first-class postage prepaid, upon each 
of the following: 


Angus Macbeth, Esq. 

Natural Resources Defense 
Council, inc. 

15 West 44th Street 
New York, New York 10036 
ATTORNEY FOR PETITIONER 

Raymond W. Mushal, Esq. 

Attorney, Pollution Control Section 
Land & Natural Resources Division 
Department of Justice 
Washington, D. c. 20530 
ATTORNEY FOR RESPONDENT 







Dated: 


Richard E. Schwartz, Esq. 

Collier, Shannon, Rill & Edwards 
1666 K Street, N. W. 

Washington, D. C. 20006 

ATTORNEY FOR AMICI CURIAE 
AMERICAN IRON & STEEL INSTITUTE 
AND CHAMBER OF COMMERCE OF THE 
UNITED STATES 

George C. Freeman, Esq. 

Hunton, Williams, Gay & Gibson 
700 Main Street 
Richmond, Virginia 23212 
ATTORNEY FOR AMICI CURIAE 
ALLEGHENY POWER SYSTEM, ET AL. 



September 16, 1974 


> 






